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BACKGROUND 

The Goffstown Education A s s o c i a t i o n ,  NEA-New Hampshire 
( A s s o c i a t i o n )  f i l e d  u n f a i r  labor practice (ULP) c h a r g e s  a g a i n s t  
t h e  G o f f s t o w n  School Board (Board) on April 1 9 ,  1996 a l l e g i n g  
v i o l a t i o n s  of RSA 273-A:5 I (g) and ( h )  relative t o  t h e  Board’s 
refusal t o  comply wi th  a b inding  a rb i t r a t ion  award and t o  a 
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b r e a c h  of c o n t r a c t  because  t h e  Board had compensated t h e  A t h l e t i c  
Director  i n  excess of t h e  s t i p e n d  provided  i n  t h e  c o l l e c t i v e  
b a r g a i n i n g  agreement (CBA).  The Goffstown School  Board f i led i t s  
answer  on May 1 0 ,  1996 after which t h i s  matter w a s  hea rd  by t h e  
PELRB on June  25, 1996.  

1. 


2 .  

3. 


4 .  

5. 


6 .  

FINDINGS O F  FACT 

The Goffstown School Board i s  a ” p u b l i c  employer” 
of t e a c h e r s ,  as w e l l  as o t h e r  p r o f e s s i o n a l  and 
n o n - p r o f e s s i o n a l  personnel  employed i n  i t s  School 
Department,  w i t h i n  t h e  meaning o f  RSA 273-A"1 X. 

The Goffstown Educa t ion  A s s o c i a t i o n ,  NEA-New Hampshire, 
i s  t h e  d u l y  certified b a r g a i n i n g  a g e n t  f o r  t e a c h e r s  
and  o t h e r  p r o f e s s i o n a l  s t a f f ,  i n c l u s i v e  of extra­
c u r r i c u l a r  p o s i t i o n s ,  employed by t h e  Board. 

The Board and  t h e  Association were parties t o  a CBA 
which expired on August 31, 1993 and unde r  which t h e y  
con t inued  t o  operate f o r  t h e  1994-95 s c h o o l  year which 
terminated on August 31, 1995. That agreement  p r o v i d e d  
a n  annual  s t i p e n d  f o r  t h e  a t h l e t i c  d i rector  of $ 4 , 8 4 5 .  
On J u l y  1 0 ,  1995,  before t h e  1994-95 s c h o o l  year ended, 
t h e  School Board, wi thou t  n e g o t i a t i o n s  , voted t o  
i n c r e a s e  t h e  a t h l e t i c  d i r e c t o r ’ s  s t i p e n d  f r o m  $4 ,845  
t o  $12,000 f o r  t h e  1994-95 school  year. The a t h l e t i c  
d i r e c t o r  w a s  so compensated a t  t h e  h i g h e r  s t i p e n e d  f o r  
t h e  1994-95 school year. 

The CBA under  which t h e  parties o p e r a t e d  f o r  school  
year 1994-95 c o n t a i n e d  a f o u r  s t e p  g r i e v a n c e  p rocedure  
ending  w i t h  f i n a l  and  b i n d i n g  a r b i t r a t i o n ,  subject t o  
Chapter  542 appeal r i g h t s  which w e r e  n o t  invoked i n  
t h i s  case. 

On August 30 ,  1995, t h e  A s s o c i a t i o n  f i l ed  a g r i e v a n c e  
a l l e g i n g  a v i o l a t i o n  of t h e  CBA as t h e  r e s u l t  o f  pay­
i n g  t h e  a t h l e t i c  director a s t i p e n d  i n  excess of t h a t  
provided i n  t h e  CBA. The grievance w a s  processed 
through i n t e r n a l  levels wi thou t  r e s o l u t i o n .  There­
af ter ,  on J a n u a r y  11, 1996, t h e  A s s o c i a t i o n  advised t h e  
Board t h a t  it would be proceeding t o  a r b i t r a t i o n .  The 
parties a g r e e d  on Bruce Fraser as a r b i t r a t o r  who 
conducted t h e  h e a r i n g  on February 1 6 ,  1996 and i s s u e d  
a n  award on February  28, 1996. 

Arbi t ra tor  F r a s e r  w a s  asked t o  decide i f  t h e  Board 
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7 .  
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violated t h e  CBA "when it paid t h e  A t h l e t i c  Director 
a s t i p e n d  of m o r e  t han  $ 4 , 8 4 5  f o r  t h e  September 1, 
1994 through August 31, 1995 school  y e a r ?  If so, 
what s h a l l  be t h e  remedy?" H e  found t h a t  t h e  Board 
h a d  violated t h e  agreement by so do ing  and directed 
t w o  remedies. F i r s t ,  h e  directed t h a t  t h e  Board 
" s h a l l  make every ef for t  t o  reclaim t h e  sum of 
$7,155 f r o m  [ t h e  A t h l e t i c  D i r e c t o r ]  and  s h a l l  i n f o r m  
t h e  A s s o c i a t i o n  of t h e  r e s u l t s  o f  t h e  effort ."  
Second, h e  directed t h a t  the Board " s h a l l  a lso send  
t h e  A s s o c i a t i o n  a w r i t t e n  apology acknowledging 
t h a t  it erred when it paid [ t h e  A t h l e t i c  D i r e c t o r ]  
t h e  a d d i t i o n a l  $7,155 w h i l e  h e  w a s  s t i l l  a ba rga in ­
i n g  u n i t  m e m b e r . "  W e  n o t e  t h a t  t h e  a t h l e t i c  direc­
tor ' s  p o s i t i o n  h a s  s i n c e  been removed f r o m  t h e  b a r g a i n -
u n i t  and t h a t  t h e  ac t  complained o f  i n  t h e  g r i e v a n c e  
i s  n o t  a c o n t i n u i n g  v i o l a t i o n .  

I n  r e sponse  t o  t h e  a r b i t r a t o r ' s  award, t h e  Board s e n t  
a le t ter  of e x p l a n a t i o n  and  apology t o  t h e  A s s o c i a t i o n  
on March 11, 1996. ( J o i n t  E x h i b i t  No. 3 ) .  I n  i t ,  it 
e x p l a i n e d  t h a t  it thought  t h e  a t h l e t i c  director's 
p o s i t i o n  had  been removed from t h e  b a r g a i n i n g  u n i t  a t  
the t i m e  it awarded him t h e  i n c r e a s e d  s t i p e n d  and 
stated it did n o t  " i n t e n d  a s l i g h t  o r  wrong t o  any 
dis t r ic t  employee." I t  conveyed i t s  regrets fo r  
problems t h i s  might  have caused.  On March 1 2 ,  1996, 
S u p e r i n t e n d e n t  Ross wrote  t h e  A t h l e t i c  D i rec to r ,  i n  
r e s p o n s e  t o  t h e  o t h e r  remedy i n  t h e  award, r e q u e s t i n g  
r e t u r n  of t h e  $7,155 paid t o  him above t h e  stated 
salary i n  t h e  CBA. ( J o i n t  E x h i b i t  N o .  2 ) .  According 
t o  t h e  p l e a d i n g s  and answer,  t h e  a t h l e t i c  d i r e c t o r  h a s  
r e f u s e d  t o  r e t u r n  t h e  excess payment. 

On March 26 ,  1996, t h e  Supe r in t enden t  in formed t h e  
A s s o c i a t i o n  t h a t  t h e  D i s t r i c t  would be t a k i n g  no 
f u r t h e r  a c t i o n  t o  recoup t h e  over payment f r o m  t h e  
a t h l e t i c  director. The A s s o c i a t i o n  f i led t h e  i n s t a n t  
ULP on A p r i l  1 9 ,  1996, a l l e g i n g  t h a t  J o i n t  E x h i b i t  
N o .  2 did n o t  e x h i b i t  s u f f i c i e n t  d i l i g e n c e  t o  comply 
w i t h  t h e  arbi t ra tor ' s  directive t o  u s e  "every effort" 
t o  reclaim t h e  overpayment. I t  seeks  t o  have  t h e  
Board found t o  have committed an u n f a i r  labor practice 
and  ordered t o  t a k e  f u r t h e r  steps, such as ad jus tmen t  
of f u t u r e  wages and/or  legal a c t i o n ,  t o  recover t h e  
over payment. 
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DECISION AND ORDER 


W e  have examined t h e  p a r t i c u l a r s  of t h i s  case i n  great 
detai l .  T h e  parties complied w i t h  t h e i r  agreement  t o  arbitrate 
as found i n  t h e  CBA. The a r b i t r a t o r  found t h e  conduc t  complained 
of t o  have been v i o l a t i v e  of t h e  c o n t r a c t  and  directed t w o  
remedies ,  i . e . ,  t h e  attempt t o  reclaim and t h e  apology. W e  f i n d  
t h e  apology t o  have been detailed, logical  and  s i n c e r e .  W e  
c o n s i d e r  t h e  Board t o  have complied w i t h  t h e  "apology" remedy. 

I n  l o o k i n g  a t  t h e  directive t o  a t t e m p t  t o  r e c l a i m  t h e  over 
payment, w e  f i n d  t h e  Board t o  have made a demand on t h e  a t h l e t i c  
d i r e c t o r ,  a demand which a p p a r e n t l y  went unheeded by h i m .  
Meanwhile, h i s  p o s i t i o n  has  been removed f r o m  t h e  b a r g a i n i n g  
u n i t .  The Board and t h e  a th le t ic  director c o u l d  have engaged i n  
a s u b t e r f u g e  of r e c e i v i n g  t h e  overpayment back f r o m  t h e  A t h l e t i c  
D i r e c t o r  w h o  t h e n  would have been rehired w i t h  a bonus for  
a c c e p t i n g  h i s  new, non-uni t  p o s i t i o n .  They did n o t  do so. T h e  
a th le t ic  director re fused  and/or  failed t o  r e t u r n  t h e  
overpayment.  H i s  s e r v i c e s  must have been of s u p e r i o r  q u a l i t y  o r  
t h e  Board would n o t  have voted h i m  t h e  raise i n  t h e  f irst  
i n s t a n c e .  L ikewise ,  t h e  Board must have reserved t o  it a n  
e lement  of d i s c r e t i o n ,  under  t h e  facts of t h i s  case, of how much 
it shou ld  spend t o  recover t h e  overpayment f r o m  a n  employee it 
w i s h e s  t o  r e t a i n .  

As t h i s  case unfo lded ,  t h e  a t h l e t i c  director's p o s i t i o n  w a s  
removed f r o m  t h e  b a r g a i n i n g  u n i t .  T h i s  now i s  a case of "no 
harm, no f o u l . "  Given t h e  t o t a l i t y  o f  t h e  c i r cums tances  and  t h e  
l a c k  o f  need  or pract ical i ty  of any f u r t h e r  o r  remedial relief, 
w e  are  satisfied wi th  t h e  Board's compliance w i t h  t h e  
a rb i t r a to r ' s  admonition t o  a t t e m p t  t o  r e c l a i m  t h e  overpayment and  
DISMISS t h e  ULP. 

So Ordered. 

S igned  t h i s  11th day of J u l y  I 1996. 

@ 	 W unanimous vote. Chairman E d w a r d  J. H a s e l t i n e  p r e s i d i n g .  
M e m b e r s  Richard Roulx and Richard Molan p r e s e n t  and  v o t i n g .  


